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Comptroller General
of the United States 1207277

Washingion, D.C. 20848

Decision

Matter of: Victoria Inn Ltd.; Beige Plane, LtA.
File: B-256724; B-256724.2

Dates July 21, 1994

i bl .

Herbart c Rosu, sSpecializad Contract Services, Inc., for
Victoria Inn, Ltd.; and Robert M, Cambridge, Esq., for Beige
Plane, Ltd., the protesters.

Eugenio F. Pittelli, for Econo Lodge Hotel, an interested
parcty. .

Elizabeth DiVecchio Berrigan, Esq., Department of the Army,
for the agancy

Paula A. Williama, Esq., and Michael R. Golden, Esq., Office
of the Ganeral Counsel, GAO, participated in the preparation
of the decision.

DIGEST

1. Bl d dai&bé}ad by, the u. s. Postal Serv1ce ‘to “the
government’ installation approximately 3 weeks prior to the
scheduled bid opening, as astablished by agency time/date
‘tamp, properly was considered for award where the record
establishes that government mishandling after receipt of the
bid package was the sole reason why the bid was not opened
at bid opening.

2. ‘Fact that a certificate ofﬁproédremgﬁ%”lntégrzty
included in a bid did ‘not include the typed name of the
certifying official who executed tha certificate does not
render the bid nonresponsive where the certificate is
otherwise properly completed and executed.

Agency propcrly did’ ‘not apply the 10-percent ‘preference
for small diaadvantagad busiriesses on an invitation for bids
(IFB) sat aside for small business, notwithstanding that the
IFB errconecusly included the.preference clause; the
protester was on notice that under applicable regulations
the preference was not applicable to small business
sect-asides.

4. Third-low bidder is not rn interested party to protest
award since even if its protest were sustained, the
second-low bidder, not the protester would be in line for
award.



1207277

DICISIOH

Victoria Inn Ltd. d/n/a Howard Johnson Albany Airport
Ceritral and Beige Plane, Ltd. d/b/a Thruway Inn protest the
award of a contract to Econo Lodge Hotel under invitation
for bids (IF¥B) No. DAKF36-94-B-0003, issued by the
Department of the Army.

We dismiss and deny the protests,

The?¥%3 was‘issued on December 2, 1993w as agtotal small
business - set-a81de, -and reguired the successful ‘Gontractor
to: provide ‘meals, lodging, transportation, and test room
facilities for the Military Entrance Processing Station
(MEPS) in Albany, New York. The IFB contemplated the award
of a fixed-price contract for a base year with two l-year
options.

At theﬁganuary 5,¢1994 ."."openin{bgié four bfﬁ%iaere opened,
no: Eiaders'yrepresentativasJweréﬁpresent. Beige ‘Plane’was
thefapparent “1ow ‘bidder with.a'totar bid - of:i$380, 424£for the
baséﬁand option VOArs: and Victoria’Inn“was ‘the apparent
second;low bidder "at $408 406‘60.¢=0n January 6, Victoria
Inn’ fﬁled*a*challengeﬁ;dﬁseige Plane's status as a small
busineas with the" contracting officer which was referred to
the Small‘Buszness Admlnistration (SBA). On February 23,

the SBAﬁfound that - Beige Plane qualified as a small business
for purpoeee of thie procurement. . o o

was;time?date#stgﬁped as; recéived in tﬁﬁkggency_ .
contractingﬂoffice atw2~29§pﬂmﬁ on’:Decenber, 13755ome*3fweeks
before*tha January SfbidﬁopeningagﬁTh agencnyx Tains that
the.pacﬁ?ﬁe was found’ Unopenedy, (MR thalb id*?ilegﬁabinet in
thei‘soli"itation file;’ffor IFB"N ‘“*"*DAFKBG -94-B~ Ooozg(another
solicitatiion for which'bidfopeningﬁhad been?Suspended
indefinitely) » ‘The" contracting officer rev1ewed them
oircumstancesﬁeurrounding the receipt of Econo Lodge s bid
package and - concluded:that but /for the. agency'sﬁmishandling
after receipt at the agency installation, Econo Lodge's bid
package would have been opened and considered for award.

The contracting officer therefore decided to consider the
bid from Econo Lodge as timely received. Econo Lodge thus
became the apparent low bidder with a tetal bid of $361,560.

2 BE-256724; B-256724.2
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on Harch 3, the Army made award to Econo ‘Lodge as the low
responsive, responsible bidder. By letter of the same day,
the agency informed the unsuccessful bidders of the award to
Econo Lodge; that letter was received by both Victoria Inn
and Peige Plane on March 9. On March 15 and Marchk 17,
Victoria Inn and Beige Plane filed their respective

protests.
BEIGE PLANE PROTEST

Beige Plane protestsﬁkhat Econo Lodge's bid was late because
that flrm was, subetantlally responsible for the mishandling
of its ‘bid package, 'inasmuch as the sealed bid nailing label
was- not marked to indicate the date and time of hid opening,
as required by . the IFB. N
N «3-- > :ﬁii
Iégis th QJreepcnsibggﬁty cfwthe bid&gr to deli&gg ‘its bid to

the}proper place at the. ;pr#ﬁe;&time *Eandrrlate“"dellvery
iﬁﬁ 1

generallyjirequires: that ’a bidibefrejected. }ﬁggiﬁrg_gg

BT = 3—222132, iMay.is H19867586=-1..CPD4Y;433. In
determining$re1ative reepcnelblllty for the delxvery of a
late: biqgto the%bid openlng“off1c1aﬂm-we con31der all the
circumatancee surrouncing ; its delivery and - compare the
dctions ¢o§ﬁthe government and. the bidder to determine
whaether: the ‘pidder acted. unreasonably. See ;ghn_gg_xlxliné
Inc:, B-250244, Dec. 15,,1992p ‘92~ -2 CPD 1 419.

ﬁg%:“. gﬁ%gevide§%Ef{" _ - f Cient
permlt acceptl nceiof Econo;Lodge'sfbld. The bkggpackage was

ytol cpe
agprdee?had,entered the SO L1 cltetlon‘gp beﬁxonﬁghe sealed

; fﬁzja.malled?cn”December 9, 1993,

N -of-that?hate,?hnd Was réceived
in the agenqusJcontractlng»offace on Decemberrla“ as
evidenced*byﬁtheaagency's ime/date stamp,ﬁsome 3 week=
prf"r’to thefscheduled‘bld cpenlng 4The bid%package was
simply misfiled -in. the bid cablnet feven though the correct
solicitatidn™humbér was on the: enVelopeg THiS, we agree
with the contracting officer that ‘mishandling on. the part of
agency personnel was the paramount/scle reason why Econo
Lodge's bid was not opened at bid opening. See M.J.S..
Ing; B-244410, Oct. 17, 1991, 91-2 CPD b | 344.
o R, : oy

Moreover, contraryﬁ?%’gglge Pf%ne's suggestlon, it 'is clear
that-the 1ntegrity ofathe competitlve bid system will not be
colipromised by acceptance of Econo Lodge's bid. .Econo
Lodge's bid was exclueively within the agency's Sontrol
approximately 3 weeks before bid opening; thus, there is no
raasonable possibility that the bid was altered after bid
opening. See Excel Servs,, Inc., B-217184; B~218039, May 8,
1985, 85~1 CPD § 514.
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Boiqe Plane ‘also m&%%tgége thati%cono Lodqe'sﬁb&g%ﬁas
nonresponsive becauseﬁits ‘certificateor . procurement

inte rity Woagnot properly exeouted.' Tﬁegprotégterjbases
thisgargument fon thegfact ‘that ‘the fCertiricatdfdidjnot
inoludeéthe’typed name ¥OL - thé}pertifyin gofficial who signed
thejggytifioote. Taid arqumentEis without imer {EY It is not
réasonable /tofconcludé! thot,the awardeeé!s¥failiire to type
theﬁﬁimewof,the certifyinq’official?directly below his
signatureﬁrenuors?therbidlnonresponeive where the i ol
certgficatecwae otherwise properly ‘exdcuted. .See Firebird
conetr¥ corps; 71 Comp. Gen., 268 (1992),'92-1 CPD § 211.
Omission of the typed name of the certifier was properly
waivable as a minor ‘informality since there was no question
that the certifier, by his signature, bound himself and the
bidder to comply with the terms and obligations imposed by

the certificate. Id.

Beige Plane's protest is denied.'

ikl
VICTORIA TNN PROTEST

Viotoria?Inn contends that Eano Lodge wasgnotfeligible to
fEEﬁive the!MEPS contract, since atithe time¥or¥awara, Econo
Lodqg;s facility was not quipped withign automatic::
eprinklef’E&etem 'as] required?byﬁthégﬁotelwandiwgtel Fire
satety, Actgofgge 0/4B0b. L. No.:1015391%}104 /SEat: L
(1990)§ jHoweve r--g;;victoria Inn,/thegtnird ow‘Fbid 3 ot
an} interested,partfﬂto raise this issue asiitgis*notinext in
1ine: forfaward?if Econo Lodge were; ot eligible forﬁ%ward.
Victoria Inn»nevertheless argues : ‘that in evaluating,bide,

' theﬂArmy&failed ‘to ;apply the small disadvantaged business
(SDB) evaluation preference, and that if the preferénce were
applied, its bid"would be second low, which would confer it
with the requisite interested party status to protest the
Econo Lodge award. . 3y ,

,m' 45 ; ’ Biia
Undéf§%g2 SDB preferegtgaﬁaadgz fgbef;ﬁ%eﬁfederalfAcqulsitJ.on
Requlation SupplementV(DFARS)}S 252 :21927006 (b) , swhich was
incorporated bygreferenoe in the “solicitation, a factor of
10 percent is supposed to be added to‘'all bid prices except,
as is relevant’ here, those of SDB concerns. However,, K where,
as here, the pracurement is conducted as a total small
business set-aside, the DFARS precludes the use of the SDB
preference. DFARS § 219.7001(b)(3). We think the protester
had sufficient notice, from the solicitation which was

Beige Plene also’ argues that it wae prejudiced by’ the
Army's failure to provide the pre-award notice required by
Federal Acquisition Regulation (FAR) § 15.1001(k)(2). As
the agency correctly points out, the pre-award notice
requirement does not apply to procurements using sealed biad
procedures,

4 B-256724; B-256724.2
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clearly fgﬁntified as’ Lloo-ggrcenttsmall busiggge set-aside
and;fromithe publ}shediregulations, 'Of the inaﬁﬁl&cab}lity
of ;the squﬁevaldﬁtion *preference.’to this acqulsitionﬁﬁ See
¥ik ., :B=2404386, Novqﬁlg, 1199059052 {CPD

§:404. Thus,/“as“required byfthe DFARS”*the contracting :
officer: properly did not apply the sDB evaluatlonvprererence
to 'the, bids received under this procurement, notwithstanding
the apparent‘inadvertcnt incorporation by reference of the
SDB eavaluation preference clause into the solicitation. Id.
Accordingly, Victoria Inn's bid was properly ranked third in

line for award.

..Av

Thus, ‘even ifoweggﬁstained Victorla Inn's protest that Econo
Lodge was ineligible for.Saward for?falllng toﬁoffer a
racility in compliance ‘with the’Hotel and Motel Fire safety
Act, the: socond-low ‘bidder, Boiga Plane, not Vlctoria Inn,
would be in line for award. Victoria Inn therefore lacks
the dirsct economic interest necessary to maintain its
protest against the awardee. 4 C.F.R. § 21.0(a) (1994);

Dglxﬂ_ghgnlggl_ggsz, B-255543, Mar. 4, 1994, S4-1 CPD

q 175.

Victoria Inn's protest is dismissed; Beige Plane's protest
is denied.

/s/ James A. Spangenberg
for Robert P. Murphy
Acting General Counsel

Lo iy

i% %;:,. ’.’.}J

Since DFARS § 219. 7001(b)(3) was published in 'both the -
Federal Register and Code of Federal Regulations, potential
bidders were therefore on constructive notice of the DFARS!

contents. g. e . . ke
P T Pﬁﬁ¥“ Sk i - wﬁﬁk ﬂiﬁ%.
Ingd%xgzvent,*the solicitationifeQuires tﬁ% suocessful
contractor . totcomplyéwith§aﬂwﬁfederal, state, and' local.
codes ~and ' regula..:.onrsvappllcable toiits %fa"&"rlity.éMether

) Econo Lodgenhad theﬁabilityltoscomply,’or will ultlmatelv
comply, with' theyautomatlc sprlnkler system requirements of
the-Hotel and“Motel: Flre Safety}Act as. its 1s“appllcab1e, are
matters of that firm's atflrmativoérespon91b111ty and
contract aJmlnistration, respectlvelj, neither of which
matters our Office will review except in circumstances not
present here. 4 C.F.R. § 21.3(m) (1), (5);-Ceagtal Elecs.,
Inc,, B-250718, Feb. 16, 1993, 93-1 CPD 4 144; Louisville

Cooler Mfg. Co., B-243546, June 13, 1991, 91-1 CPD § 568.
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